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District:-Sonitpur 

 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR, SONITPUR 

 

Misc Case No.219/2011 

 

Smti Aparajita Kalita 

W/o Sri Akhil Kalita 

R/o Kumargaon, Shankarmandir Road,  P.S. Tezpur, Sonitpur 

                                                            ........................First party/ petitioner 

Versus 

 

Sri Akhil Kalita 

S/o Late Madhab Chandra Kalita 

R/o Silpukhuri, Nabagraha Path, P.S. Chandmari, Kamrup(M) 

                                                            ..............Second party/ opposite party 

 

Present:  Bijaya Khakhlary, 

 J.M.F.C., Tezpur, Sonitpur 

 

Friday, the 19th  Day of August , 2016. 

Advocates appeared: 

For the first party: - Smt. M. Bhagawati, Smt. P. Hazarika 

For the second party:- Smt. D. Singha, Sri R. Baruah 

Evidence recorded on:-07.06.2012, 07.08.2013, 29.11.2014, 18.04.2015, 

05.04.2016 

Date of Argument: - 25.07.2016, 19.08.2016  

Date of Final Order: - 19.08.2016 

 

FINAL ORDER 

 

            1. Present  misc. case was registered upon an application filed by first 

party by invoking the mandate of section 125 Cr. P.C. with a prayer for direction 

to the second party for payment of monthly maintenance amount of Rs. 7,000/- 
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for herself and Rs.5,000/- for her minor son i.e., a total amount of Rs.12,000/-  

per month. 

 

              2. Claim of the first party as stated in her application , in short is that 

on 20.07.2009 she got married to the  second party as per Special Hindu 

Marriage Act, 1954 in the office of Sub-Registrar of marriage, Tezpur. That their 

social marriage was solemnized before the Special Marriage . That after the 

marriage they  lived in the house of the second party at Silpukhuri. That since 

after the marriage the second party started torture on the first party calling her 

‘second hand’ woman. That before her marriage with the second party the first 

got married to another person but due to some differences their marriage was 

dissolved. As her marriage with him was her second marriage the second party 

demanded money as he should not provide her maintenance if she did not bring 

money from her parental house and tortured her for which her father had to give 

Rs.2,00,000/- to the second party. After that the second party took the first party 

to Delhi where they stayed for six months in second party’s sister’s house. That 

during that period she became pregnant, but the second party continued torture 

on her even in her pregnancy. That one day the second party hit her with a 

‘tawa’ which is used for making ‘roti’ and caused injury to her.   When her 

condition deteriorated, the sister of the second party called her mother through 

telephone and handed her over to her mother who took her to her parental 

house at Tezpur and admitted her in Gogoi Nursing Home. After that the first 

party gave birth to a male baby.  Even after the birth of their son the second 

party did not contact her. That after twelve months one day the second party did 

telephone and asked the first to remain prepared to go with him along with full 

payment of maintenance and accordingly he took her and their son to his house. 

After that the second party again started torture on her in demand of money and 

tried to set fire on  her body by pouring kerosene. That on 15.06.2011 the 

second party sent her to her parental house hiring a vehicle for bringing 

Rs.5,00,000/- from her parental house. That the second party threatened her to 

cause her death if she failed to bring the demanded money. That on 20.06.2011 

the second party himself came to her parental house and demanded money and 

when the first party did not agree he beat her up and threw their son. Finding no 

other way the first party informed the police and the police took him to the police 
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station in Tezpur P.S. case no.623/11 and the said case is now pending. That the 

first party has been now dependent  on her parents and suffering from immense 

hardship. On the other hand the second party has business of cement , gets 

rents from his rented houses, has property in various places and receives pension 

of his mother  and that from all the sources, the second party earns about 

Rs.30,000/- per month. That the first party has no any source of income for 

which she  is unable to maintain herself and  her minor son and therefore has 

prayed for granting her monthly maintenance amount of Rs. 7,000/- for herself 

and Rs.5,000/- for her minor son i.e., a total amount of Rs.12,000/-  per month 

from the second party.  

 

                   3. The second party contested the case by filing written statement 

wherein he has admitted that the first party his wife but has denied the 

allegations of tortures in demand of money. That the first party is a very clever 

woman who has very high desires. That the first party is  disobedient, unruly and  

dame care type of woman who does not  respect others feelings and emotions. 

And therefore, when his mother expired on 15.06.2009, instead of becoming a 

partner in his grief, the first party made preparations to leave to her parental 

house, but on several requests she stayed till the rituals were performed and 

immediately after two days of the ‘shradha’ she left to Tezpur and threatened the 

second party that she should not come back to his house at Silpukhuri until he 

took a house on rent. That the second party never demanded  Rs.2,00,000/- and 

the father of first party never gave him Rs.2,00,000/- and he never scolded the 

first party as ‘second hand’ woman and never beat her up. That the actual fact is 

that the first party got married to the second party concealing her first marriage 

which got revealed after their marriage when they went  to her uncle’s house 

and the second party saw a photograph of her and her earlier husband.  

Moreover at the time of marriage the first party told the second party that she 

was Higher Secondary pass where as she has studied only upto class VII.   That 

the first party did not want to stay in second party’s house and pressurised him 

to take a house on rent and for not being able to take a house on rent she left to 

her parental house. That the second party’s mother was an employee of C.B.I. 

and therefore after her death, the second party stayed in his mother’s quarter in 

Delhi for about five months for completing the official works for  getting the job 
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benefits. That during her pregnancy the second party treated the first party in 

Gogoi Nursing Home, Tezpur and ‘Arjya Samaj’ hospital in Delhi. That the mother 

of the first party brought the first party back to Guwahati only to perform the 

rituals in pregnanacy. That the second party too returned back to Guwahati along 

with them and his adopted brother, but reaching Guwahati the first party and his 

mother refused to go to Second party’s house and finding no other way the 

second party had to keep them in a hotel. That during her stay in Tezpur second 

party often used to contact her over phone and was providing her maintenance. 

That the second party had to leave to Delhi again to complete the official works 

of his deceased mother.  That during his stay in Delhi, the first party gave birth 

to a male baby and then the second party wanted to return back to see his son, 

but the mother of first party asked him to return after completing his works. That 

after one moth of that he came to Tezpur to see his son, but the first party and 

her mother showed him disrespect. That on 15.05.2010 the second party stayed 

in ‘Hotel D-Monal’ at Tezpur where he met the first party and his son , but the 

parents and the brother of first party threatened the second party with the help 

of some unruly youths. That on 16.05.2010 the second party made her 

understand and took her to his house. That only after one week of that the 

parents of first reached his house and tried to bring back the first and his son, 

when he resisted them they threatened him to file a false case of demand of 

dowry against him, then he had to sent the first party and his son with them. 

After that for about one year the first party was not allowed to come back to his 

house. That after the month of February, 2011 the first party came to live with 

the second party in his house at Guwahati. During that period the second party 

performed his duties as husband and father, but the first party did not treat him 

as her husband and at many a times insulted and tortured him mentally. That 

during her life time the mother of the second party had adopted her daughter’s 

son Bikram as her son but the first party and her parents could not accept it and 

the first party used to abuse second party over that matter and asked him to 

drive Bikram out of their house. That the first party used to torture Bikram and 

did not give him food. That in absence of the second party an unknown person 

used to visit the first party and the first party used to remain in a room with that 

person by closing the door and taking out Bikram from the room .  That on 

15.06.2011 on hearing about the sickness of first party’s father the second party 
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hired a vehicle and sent the first party along with his son and maid servant to 

Tezpur. That on 18.06.2011 the second party requested the first party to return 

back but she refused and stated that she should not come back till Bikram stayed 

with the second party. That on 19.06.2011 the second party informed the first 

party over phone that he would come to bring them back to which the first party 

too agreed and accordingly on 20.06.2011 he along with his brother Bikram 

came to Tezpur where they found that some youths and two lady Advocates 

were sitting inside . When the second party wanted to see his son, the family 

members of the first party assaulted Bikram and the first party assaulted the 

second party with an iron rod on his leg and caused injury to them. When the 

second party tried to inform the police of Guwahati, the father of first party 

snatched away his mobile phone. Suddenly two police personnel arrived there 

and took away the iron rod from the first party . When the unknown youths 

present there tried to make the situation heated, the second party was taken to 

Tezpur P.S. The second party has denied having any business of cement. 

Moreover the pension of his mother is received by his adopted brother Bikram. 

The second party has denied having any rented houses. That the second party is 

always ready to accept his son. That as the first party has left her matrimonial 

house at her own will, deprived him of his son’s love,  refused to cohabit with the 

second party , she is not entitled to receive maintenance from the second party. 

The second party has denied having an income of Rs.30,000/- per month. That 

the first party works in a beauty parlour and has sufficient income to maintain 

herself and her son. That the second party  has  prayed for dismissal of the case. 

 

                 4. The first party in support of her case examined two witnesses 

including herself. The second party examined two  witnesses including himself. 

  

                 5. I have heard the argument of the learned counsels for both the 

parties. I have perused & considered materials on record. 

 

                 6. Perusal of record reveals that there is no dispute between the 

parties regarding their marriage and the second party has admitted that the first 

party is his wife and he is the father of her son. Upon hearing and on perusal of 

the record I have framed the following points for determination. 
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POINTS FOR DETERMINATION: 

                 (i) Whether there is any just ground on the part of the first party to 

live separately from the second party ? 

 

                 (ii) Whether the second party having sufficient means neglected to 

maintain the first party ? 

 

                (iii) Whether the first party is entitled to relief as prayed for? 

 

DECISION,DISCUSSION AND REASONS FOR THE DECISION: 

 

Decision for point No. 1 

                 7. PW1, Smt. Aparajita Kalita who is the first party  has deposed  

before the court that on 02.06.2009 she got married to the second party as per 

Hindu norms and custom and on 20.06.2009 they got married as per Special 

Marriage Act.  She stated that the second party married her after having 

knowledge about her earlier marriage. After marriage she was taken to the house 

of second party at Nabagraha. After marriage they lived happily as husband and 

wife. After that she was taken to Tezpur and again they went to Nabagraha. 

After their Special Marriage, the second party started physical torture on her and 

taunted her saying   ‘second hand’ woman . She stated that the second party 

assaulted her and asked her Rs.2,00,000/- to search job in Delhi. The first party 

informed her mother telephonically and then her father gave Rs.2,00,000/- in 

Guwahati. After that they went to Delhi where they  stayed in second party’s 

sister’s house. That in Delhi she was asked to sleep on the ground, though she 

was pregnant the second party used to torture her. Though she was sick the 

second party did not take her to doctor, then the sister of second party call her 

mother over phone. Her mother took her from Delhi to Tezpur and admitted her 

in hospital. She was admitted in Gogoi Nursing home, but the second party left 

her without paying the expenses. At the time of her delivery the second party left 

to Delhi. Second party returned when their son became five months old and 

stayed in a hotel and met his son. After that he took her to Guwahati and after 

one week he said that he would have to go to Delhi. Again on 24.01.2011 he 
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took her with him and tortured her physically in demand of money and sent her 

to her parental house by hiring a vehicle . The second party asked PW1 to keep 

ready Rs.5,00,000/- till 20.06.2011. On 20.06.2011 he came to Tezpur and when 

she said that she could not arrange, he quarrelled with her . And then they filed 

a case against him.    

 

               8. In cross-examination PW1 stated that on 13.06.2009 she got 

married to the second party socially and the mother of second party expired on 

15.06.2009. She stated that she did not remember the date when the second 

party demanded Rs.2,00,000/-. She  stated that her father gave Rs.2,00,000/- in 

the hand of second party but at that time she had not told her father about the 

second party’s torture on her in demand of money. She stated that they stayed 

there in the Government quarter of his mother in Delhi. She admitted that when 

she was in Delhi she did not inform police for the tortures. She admitted that she 

did not inform her parents either over phone about the tortures and had not 

taken treatment for the injuries sustained by her. She stated that after six 

months of her stay in Delhi she fell sick and then second party’s sister informed 

her mother about it. She admitted that when they returned from Delhi, they 

stayed in a hotel in Guwahati. She stated that she had not informed the police 

nor came to court for the tortures by the second party. She stated that on 

20.06.2011 the second party and Bikram came to take her back. She stated that 

they came to take Rs.5,00,000/-. She stated that on that day the second party 

assaulted her and threw away their son. She admitted that earlier she was 

married to one Ashinta Hazarika as per Hindu rites and custom with whom she 

resided for about one month and subsequently they took mutual divorce. She 

admitted that she filed a case against Ashinta and his mother for physical 

tortures. She admitted that she has not filed any document that the second 

party’s monthly income is Rs.30,000/-. The rest of the cross-examination of PW1 

are some suggestions.    

 

                 9. PW2, Smt. Umi Agarwala who is the mother of PW1 deposed that 

after the court marriage her daughter rang her up from her matrimonial house 

and told her that the second party reprimanded  her for her earlier marriage 

which was dissolved and called her as ‘second hand’ woman and told her that if 
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she wanted their marriage life to continue she should give him money as he was 

in need of money. Then her husband gave Rs.2,00,000/- in the hand of the first 

party in presence of the second party at Silpukhuri after which the second party 

took her daughter to Delhi where the second party tortured the first party 

physically in her pregnancy. The second party did not provide her treatment , 

then the sister of second party informed her over phone that PW1 was not 

physically well and she should be taken back for treatment. After that they went 

to Delhi and brought her back and provide her treatment. At that time the first 

party was seven months pregnant and during her stay in their house a male baby 

was born to PW1 and whole expenses were borne by them. After one year of 

that the second party came to take the first party and his son and also took away 

maintenance for all three of them. After that again the second party started 

torture on the first party in demand of money and every month they had to 

provide maintenance to the second party. She stated that on 15th June the 

second party sent the first party to her parental house to bring Rs.5,00,000/- and 

after five days of that i.e., on 20th June the second party came and asked about 

the money, but as the money could not be arranged due to her husband’s ill 

health the second party shook the child and caused fracture in her husband’s 

hand by holding his hand. Then they informed the police. She stated that at 

present the first party has been taking shelter in their house. 

 

                 10. In cross-examination PW2 admitted that earlier the first party got 

married to one Ashinta Hazarika. She stated that after 7/8 years of the 

dissolution of marriage with Ashinta Hazarika the first party got married to the 

second party. She stated that on 13.06.2009 her daughter got married to the 

second party and on 15.06.2009 second party’s mother expired. She stated that 

after two days of performing the ‘Shradha’ both of them came to her house and 

their court marriage was done after 10/15 days of their stay. She admitted that 

the first party had not informed the police or filed any case against the second 

party for the tortures. She admitted that the second party had seen one 

photograph of first party of her first marriage in one of her brother’s house. She 

admitted that the first party had not filed any case in Delhi for the tortures. She 

stated that she did not know if the second party treated the first party in Arjya 

hospital in Delhi. She admitted that the second party stayed one night in a hotel 
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and took away the first party and her grandson without informing them. She 

stated that on 20.06.2011 the second party came to take money and the first 

party.  The rest of the cross-examinations of PW2 are some suggestions. 

 

               11. DW1 Sri Akhil Kalita, the second party has stated in his evidence 

that on 13.06.2009 their marriage was solemnized socially and after that they did 

court marriage. He stated that after their marriage he took the first party to his 

home and lived as husband and wife, at that time there were his mother and his 

adopted brother with them. He stated that on 15.06.2009 his mother expired due 

to cancer . He stated that just after 3/4 days of his mother’s expiry, the first 

party wanted to go to her parental house without performing the rituals, but 

stayed back on counselling by his brother-in-law.  The parents of first party took 

her back after the ‘shradha’, he too came to drop her.  He stated that his mother 

was an employee of C.B.I. posted in Delhi, so he had to leave to Delhi to perform 

the official works. After return, he again went to Delhi along with the first party 

who was then three/four months pregnant. He stated that in Delhi he treated the 

first party in Arjya hospital, took care of her with affection , even his elder sister 

used to look after her. After about  four months of their stay in Delhi, PW2 went 

to Delhi and brought both of them back. On return from Delhi, the first party 

refused to stay in his worn out house and they stayed in a hotel one night, after 

that the parents of first party took her back to her parental house. After that the 

first party refused to return back on account of  his adopted brother and as his 

house is not good. The rest is also verbation reproduction of his written 

statement. 

  

                 12. In cross-examination DW1 admitted that he has not submitted 

any document that he treated PW1 in Delhi and Gogoi Nursing Home. He 

admitted that Aryan, the son of PW1 is his own son who is at present five years 

old and has been studying in a nearby school. He admitted that he has not 

provided any maintenance  to his son. He admitted that he came to take PW1 

and his son after about twelve months of the birth of his son. He stated that 

even after knowing about the past life of PW1 he had not taken any step. The 

rest of his cross-examination are some suggestions. 
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               13. DW2, Smt. Mamoni Barman stated that DW1 kept PW1 with love 

and affection. She stated that when PW1 came to her parental house she told 

her that her father was ill. After that DW1 came with his brother Bikram to take 

PW1 back, but next morning PW1 informed her telephonically that DW1 has been 

kept in police station after being assaulted. In cross-examination She stated that 

she works in other persons house. She admitted that if in her absence there was 

any quarrel between the parties she was not aware of that. She stated that she 

did not remember the phone number of PW1.  

 

                14. PW1 has categorically stated that she was tortured in demand of 

money and was sent by DW1 to bring Rs.5,00,000/- from her parental house and 

for not being able to fulfil the demand DW1 quarrelled with her at her 

matrimonial house due to which she had to file a case in the police , and since 

then she has been taking shelter in  her parental house. The evidence of PW1 

has been corroborated  by PW2.  

 

                15. Though DW1 has stated in his evidence that they were living 

happily, he never tortured PW1 in demand of money, but he failed to prove it by 

adducing evidence. DW2 has admitted in her cross-examination that if in her 

absence there was any quarrel between the parties she was not aware of that. 

The plea of the second party is that the first party used to torture the adopted 

brother of DW1 and refused to return back on account of  his adopted brother , 

but his adopted brother has not been examined to prove this fact.  

 

               16. In view of the above discussion I am of the considered opinion 

that the first party is able to prove that the first party  had to leave her 

matrimonial house   due to torture and demand of money and had to take 

shelter in her parental house which is a just ground on the part of the first party 

to live separately from the second party . 

 

              17. Hence this point is decided in favour of the first party. 
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Decision for point No.2 

               18. The first party has stated that the second party has enough 

properties and earns about Rs.30,000/- per month. The first party has stated 

that she has no any source of income. She has stated that she has filed the 

present case  for granting her monthly maintenance amount of Rs. 7,000/- for 

herself and Rs.5,000/- for her minor son.  

 

                 19. The second party has denied having an monthly income of 

Rs.30,000/- . He stated that he does flying  business and works as a Manager in 

a restaurant namely ‘Flavour’ and earns about Rs.10,000/- to 12,000/- per month 

with which he has to maintain only himself. He stated that the first party works 

in a parlour.  The first party has denied having any source of income of her own 

and the second party has failed to prove by adducing evidence that the first 

party has any source of income sufficient to maintain herself.  

 

                 20. Moreover, no any kind of plea can help the second party escape 

from his liability to maintain his minor son. It is needless to mention that under 

the law the second party is bound to provide maintenance to his minor son  who 

is unable to maintain himself. Similarly the second party also failed to prove that 

the first party has any source of income sufficient to maintain herself.  

 

                 21. Hence this point is decided in favour of the first party. 

 

Decision  for point No.3 

 

                 22. In view of the decision of point Nos.1 and  2 the first party is 

entitled to get maintenance from the second party. 

 

                23. Regarding the quantum though the first party has stated that the 

second party earns about Rs.30,000/- per month, but the first party failed to 

prove it by adducing evidence. The second party has stated that  he does flying  

business and works as a Manager in a restaurant namely ‘Flavour’ and earns 

about Rs.10,000/- to 12,000/- per month with which he has to maintain only 

himself., therefore in my view, an amount of Rs.2,000/-( Rupees two  
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thousand)only per month to the first party and Rs.2,000/-( Rupees two  

thousand)only to the minor son will be reasonable amount of maintenance . 

 

 

ORDER 

                 In result the petition filed by the first party is allowed on contest 

granting an amount of Rs.2,000/-( Rupees two thousand)only per month for the 

petitioner and Rs.2,000/-( Rupees two thousand)only per month for her son i.e., 

a total amount of Rs.4,000/-( Rupees four thousand)only from the date of order. 

 

Free copy of the Judgment be furnished to the petitioner free of cost. 

 

 

Given under my hand and seal of this Court on this 19th day of August, 2016 at 

Tezpur. 

 

 

 

 

Bijaya Khakhlary 

           JMFC,Tezpur, Sonitpur 
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APPENDIX 

 

 

 

FIRST PARTY WITNESSES: 

PW1— Smt. Aparajita Kalita 

PW2— Smt. Umi Agarwala 

 

EXHIBITS OF FIRST PARTY 

Ext. 1............petition 

 

SECOND PARTY WITNESSES: 

DW1— Sri Akhil Kalita 

DW2— Smt. Mamoni Barman 

EXHIBITS OF SECOND PARTY: 

Nil 

 

Bijaya Khakhlary 

JMFC, TEZPUR, SONITPUR 


